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ADVERTISEMENT 


TO THE 


R E A D E R. 


INE firſt Edition of the following 
pu Conſiderations on the Negroe Cauſe 
was written with haſte, and publiſhed in a 
hurry. The hope of ſeeing ſome much 
abler pen than mine engaged in the diſ- 


cuſſion of ſo important a queſtion, and yet 


ſeemingly ſo little underſtood, withheld 
me from the undertaking ; till diſappoint- 
ment made it the reſolution of an hour, 
and want of time the effect of a few days 
attention only. It was evident that what- 
ever was to be ſuggeſted on the ſubject, 
ſhould be known antecedent to the legal 
deciſion of the Caſe; but led on by the 


expec- 
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(i) 
expectation of the more uſeful endeavours 
of others, already was the Term, in which 
judgment was to be given, treading cloſely 
on my heels, without my having taken one 
ſingle ſtep in advance of the deſign. Thus 
circumſtanced, ſuch diſpatch became ne- 
ceſſary as could not fail to produce errors, 
imputable both to me and the printer. 
Whilſt one part of the pamphlet was print- 
ing, the other was preparing for the preſs : 
but even this expedition had not its defired 
effect. The Judgment was beforehand with 
the Publication: whereby the Conſidera- 
tions themſelves were deprived of their ob- 
ject, and I, in ſome meaſure, foiled in my 
purpoſe. Upon finding however that the 


very grounds of my argument (to wit, the 
opinions of the Lord Chancellors Hard- 


wicke and Talbot) were the ſubjects of due 
attention to the Court, and that the deter- 
mination reſted on this particular Caſe on 
from circumſtances of inſufficiency ariſing 
oat of the return made to the writ of 
jlabeas Corpus, I was induced to ſuf- 

fer 


( vii ) 

fer this performance to make its appearance 
to the -public eye, though, like Hamlet's 
Ghoſt, with all its imperfections on its head. 

Being now called upon for a ſecond Edi- 
tion, I have carefully corrected the errors 
of the firſt, ſo far as they were perceive- 
able to me. I have conſiderably enlarged 


the work itſelf. I have inſerted ſeveral 


notes, in ſome of which the principles of 
the late publiſhed argument of Mr, Har- 
grave, and the argument itſelf, as applied 
to the merits of this queſtion, are ſhortly ex- 
amined, though (with what is offered in 
the text) it is to be preſumed, fully refuted. 
Suppoſing alſo that the judgment of the 
Court of King's Bench in this cafe might 
be no improper addition, I have, from the 
moſt authentic copy I was able to procure, 
_ prefixed it herewith : taking the liberty at 
the ſame time of making a few occaſional 
remarks thereupon, 

The following is ſaid to be the ſubſtance 
of Lord Mansfield's ſpeech in the caſe of 


Somerſet and Knowles; We pay due at- 
3 tention 
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( vii). 


attention to the opinion of Sir Philip Yorke 


and Mr. Talbot in the year 1729, by which 
they pledged themſelves to the Britiſh Plan- 
ters for the legal conſequences of bringing 
Negroe-flaves into this kingdom, or their 
being baptized;” which opinion wasrepeated 
and recognized by Lord Hardwicke, fitting 
as Chancellour, on the 19thof October i 749, 


to the following effect: He ſaid, «that Trover 


would lay for a Negroe- ſlave: that a notion 
prevailed, that if a ſlave came into England, 
or became a Chriſtian, he thereby became 
emancipated ; but there was no foundation 
in law for ſuch a notion: that when he and 
Lord Talbot were Attorney and Solicitor 
General, this notion of a ſlave becoming 
free by being baptized prevailed fo ſtrongly, 
that the planters induſtriouſly prevent- 
ed their becoming Chriſtians: upon which 


their opinion was taken; aud upon their 


beſt conſideration they were both clearly of api 
nion, that a ſlave did not in the leaſt alter 
his ſituation or ſtate towards his Maſter 
or Owner, either by being chriſtened, or 

me coming 


( is ) 
coming to England : that though the ſtatute 
of Charles II. had aboliſhed tenure ſo far, 
that no man could be a Villein regardant; yet 
if he would acknowledge himſelf a Villein 
engroſſed in any Ccurt of Record, he knew 
of no way by which he could be entitled to 
his freedom, without the conſent of his 
Maſter, We feel the force of the incon- 
veniences and conſequences that will follow 
the deciſion of this queſtion : yet all of us 
are ſo clearly of one opinion upon the only 
queſtion before us, that we think we ought 


to give judgment without adjourning the 
matter to be argued before all the judges, 


as uſual in the Habeas Corpus, and as we 
at firſt intimated an intention of doing in 
this caſe. The only queſtion then is, Is 
the cauſe returned ſufficient for the remanding 
him ? Tf not, he muſt be diſcharged. The 
Cauſe returned is, the ſave abſented him- 
ſelf and departed from his maſter's ſervice, 
| and refuſed to return and ſerve him during 
his ſtay in England ; whereupon, by his 
maſter's orders, he was put on board the 
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3 
ſhip by force, and there detained in ſecure 
cuſtody, to be carried out of the kingdom 


and fold. So high an act of dominion muſt 
derive its authority, if any ſuch it has, 


from the law of the kingdom where execu- 


ted. A foreigner cannot be impriſoned 


here on the authority of any law exiſting in 
his own country. The power of a maſter 
over his ſervant is different in all countries, 
more or leſs limited or extenſive; the 
exerciſe of it therefore muſt always be regu- 
lated by the laws of the place where exer- 
ciſed. The ſtate of ſlavery is of ſuch a na- 
ture, that it is incapable of being now intro- 
duced by Courts of Juſtice upon mere rea- 
ſoning, or inferences from any principles 
natural or political ; it muſt take its riſe 
from poſitive law ; the origin of it can in 
no country or age be traced back to any 
other ſource. Immemorial uſage preſerves 
the memory of poſitive law long after all 
traces of the occaſion, reaſon, authority, 


and time of its introduction, areloſt ; and in 


a Caſe 


2 
4 


1 

a Caſe fo odious as the condition of ſlaves 
muſt be, taken ſtrictly, the power claimed 
by this return was never in uſe here: no 
maſter ever was allowed here to. take a 
ſlave by force to be ſold abroad becauſe he 
had deſerted from his ſervice, or for any 
other reaſon whatever ; we cannot ſay, the 
Cauſe ſet forth by this return is allowed or 
approved of by the laws of this kingdom, 
and therefore the man mult be diſcharged.” 
I muſt confeſs, I have been greatly puz- 
zled in endeavouring to reconcile this 
judgement with this ſtate of it, and with 
my comprehenſion. 
« We pay due attention to the opinion of 
Sir Philip York and Mr. Talbot,” are 
the words of the Noble Lord who deliver- 
ed the judgment of the Court; and yet 
this judgment is, in operation and effect, di- 
rectly ſubverſive of this opinion. Now I muſt 
take for granted that this opinion would 
not have been cited, eſpecially in fo affir- 
mative a manner, if it had had nothing at 
all to do with the Caſe then before the 
B 2 Court: 
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( x11 ) 
Court : becauſe ſuch citation would have 
been unmeaning and unneceſſary. This 
being admitted, it follows; that the law 
laid Gown in this opinion was either the 
law of the Caſe, or it was not. If it were 
the law of the Caſe, the judgment would 
have been governed by that law, and con- 
ſequently contrary to what it is. If it 
were not the law of the Caſe, in order to 
ſhew what the law 1s, and that the law and 
the judgment might correſpond with each 
other, as cauſe and effect, it would ſeem, 


ex neceſſitate rei, that the doctrine advanced 


in this opinion ſhould have been ſet aſide by 


the ſuperior force of legal argumentation 
and authority. But the reaſoning upon the 
judgment ſtands thus: In the Premiſes 
this opinion is cited as authority; then, 
without any middle term denying that 
autherity, the concluſion is, by the judg- 


ment, that it is no authority at all. Under 


theſe problematical circumſtances the only 
ſolution 


(xiii) 
ſolution poſſible to me was, that there 
might be two deciſions intentionally con- 
tained under one judgment: that is to ſay, 
that the opinion of Sir Philip Vork and Mr. 
Talbot, was the law upon the general 
merits of the queſtion ; and that this judg- 
ment of the Court was the law upon this 
particular ſtate of it. Thus for inſtance : 
if the return made to the writ of Habeas 
Corpus in this Caſe had denied the law- 
fulneſs of the writ itſelf, and Mr, Steuart 
had claimed Somerſet upon the ground only 
of being his commercial property ; then 
the opinion of Sir Philip York and Mr. 
Talbot had operated as law and authority : 
but as the return had admitted the right of 
ſlavery, and Mr. Steuart had claimed 
Somerſet as his ſlave, there being no laws 
ſlavery now in uſe in this country, either for 
Negroes, or for any other ſpecies of the 
human being, the judgment of the court 
was, from the inſufficiency of the Cauſe re- 


turned, the law of this Caſe. 
But 
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( xiv") 
But no ſooner had this reconciliation ta- 
ken place in my mind, than another 
perplexity aroſe in its ſtead. In the recital 
of the opinion recognized by Lord Hard- 
wicke fitting as Chancellour, it is made 


to conclude thus: that though the Sta- 
tute of Charles II. had aboliſhed Tenure ſo 


far that no man could be a Villein regerdant, 
yet if he would acknowledge himſelf a 
Villein ingroſſed in any Court of Record, 
he knew of no way by which he could be 
entitled to his freedom without the conſent 
of his maſter.” 

Now, by connecting this latter with the 
former part of the opinion, in the manner 
that it is done, it appears, as if Lord 
Hardwicke meant to declare, that the ſtate 
or ſituation of Negroes towards their 
maſters or owners aroſe out of, and was 
founded upon, the remains of the antient 
laws of villenage in this country, That 
Lord Hardwicke might have ſaid what is 
here ſtated, in order to ſhew (by way of 


Hlaſtcation of the Caſe upon which he was 
then 


(xr) 

then arguing) that even an Engliſhman 
might {till become a ſlave in this country, 
if he pleaſed, I cannot deny: but with 
any intention to prove that the condition of 
Negroes proceeded from, ' and was the fame 
with, the condition of villeins, is, I muſt 
aſſert, either the miſtake of the perſon 
from whoſe notes this ſpeech was taken, or 
the intention of him to puzzle and perplex 
the Caſe: for it is manifeſtly impoſſible that 
the Court could have put ſo much ſelf- 
contradiction and ignorance of the law 
in the mouth of ſo wiſe and ſo great 
a lawyer, His Lordſhip ſays, * that 
Troyer will lie for a Negroe ſlave. 
Now can any thing be more expreſlive of 
the law and condition of Negroes than this 
is? What the nature of an action of Trover 
is, and what kind of property iS required 
in a plaintiff to maintain ſuch an action, 
every Tyro of the law muſt he acquainted 
with. Would his Lordſhip have ſaid 
that Trover would lie for a villein? Every 
Tyro of the law knows that it would not. 

But 


( xvi ) 

But if a Negroe and a villein were governed 
by the ſame laws, Trover would lie for a 
villein. His Lordſhip's own words there- 
fore, and not this. combination of them, 
are the beſt comment upon his meaning; 
and he in me, non tali auxilio eget, &c. 
It is enough that I have given the clew ; 
the reader will unravel it himſelſ. 

J have now only a ſhort word or two 
more to add, in addreſs to the Reader; rely- 
ing, from my own conſciouſneſs, upon his 
candour, that whatever errors of the head 
he may diſcover, he will impute nothing 
that is wrong to the dictates of my heart. 
It is not the want of humanity, it is not the 
want of feeling, but the poſſeſſion of both, 
with the love of truth, that has given birth 
to theſe Conſiderations. My motives have 
been, to ſhew that America does not afford 
that ſcene of barbarity, which miſrepreſen- 
tation would have painted upon it : that 
cruelties and diſtreſs are to be found in 
much greater excels even in this elyſium of 
liberty : that whatever is the ſtate and con- 


dition of Negroes, it is Great Britain and 
not 


(xvii) 

not America that is reſponſible for it: 
that this therefore 1s a Britiſh, and not an 
American queſtion ; as well it might be, 
fince, if I may be allowed to reaſon chy- 
mically upon this occaſion, whatever pro- 
perty America may have in its drugs, it is 
Great Britain that receives the eſſential oy! 
extracted from them. Theſe have been 
my views. I neither meant to condemn or 
approve the ſtate and condition of Negroes, 
] have appealed to the law: if the traffic 
made of them be as agreeable to right rea- 
fon as it is according to law, I am glad of 
it; if it be not, let ſtate neceſſities juſtify 
ſtate tricks. But I meant an apology for, 
and not a panegyrick upon, my ſelf. 
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CONSIDERATIONS 
ON THE 
NEGROE CAUS E, &c. 


My LoRd, 


DEINCG, both by birth and fortune, 
connected with one of the Iſlands in 
America, I was led, ſomewhat intereſtedly 
as your Lordſhip may ſuppoſe, to attend 
to the arguments that were lately offered 
in the Court of King's Bench, in the Caſe 
of Somerſet the Negroe ver/us Knowles and 
others. It was a new caſe, ſaid to be full 
of concern to America; and it had engroſſed 
much of general expectation, My object 
therefore was that of information: but, 
without meaning to leſſen the labours, or 
C 2 depreciate 


2% 

depreciate the merits of the learned counſel 
concerned therein, I muſt confeſs, that 
the lights thrown on the caſe did by no 
means appear to me as, on either fide, de- 
ciſive of the point in queſtion [a]. It is true 
that a vaſt and extenſive variety of reading 
was ſhewn and diſcovered : the profoundeſt 
depths of learning and ſcience were fa- 
thomed and explored : lawgivers, philo- 
ſophers, civilians, from all hiſtoric exiſtence, 
were brought to light and examined: the 
examples, 


[a] The late publication of Mr, Hargtave's ærgu- 
ment, as one of Somerſet's counſel, gives me the 
ſatisfaction of ſeeing in the whole, what I had before 
the opportunity of hearing only in part. I confeſs I 
know not which moſt to admire, the labour of this 
Geatleman's reſearches, or the ingenuity with which 
his collected materials are ſyſtematized and diſpoſed, 
It is a hiſtory, perhaps the moſt compleat that is, of 
the riſe, progreſs, decline, and general ſtate of ſlavery ; 
and, whilſt it does as much honour to his humanity 
as to his underſtanding, will ſerve as a light to en- 
lighten the footſteps of poſterity, ſhould a revival of 
the laws of Villenage be ever attempted in this coun- 
try: but, having ſaid this, I muſt recur to my former 
opinion, that, learned as his arguments are in general, 
in this partieular caſe they are founded on falſe and 
miſtaken 


[21 ] 
examples, definitions, and opinions, which 
Moſes, Ariſtotle, Juſtinian, Grotius, Pu- 
fendorff, and the reſt, had given of ſlavery, 
were Cited, explained, and enlarged upon : 
the edicts and regulations of French, Spa- 
niſh, German, Flemiſh, and Dutch police 
on this head were mentioned and produc- 


ed. 


miſtaken' principles, and are totally inapplicable to 
the merits of the preſent queſtion. His firſt principle 
or point is, (vid. p. 12.) that “ whatever Mr. Steuart's 
Right may be, it ſprings out of the condition of 
flavery; and accordingly, ſays he, the return fairly 
admits ſlavery to be the ſole foundation of Mr. 
Steuart's Claim.“ Thus, with a Petitio Principii, which 
neither is, can, or will be admitted, and upon a ma- 
nifeſt error in the return made to the writ of Habeas 
Corpus, does the argument of Mr. Hargrave com- 
mence, reſt, and depend. If the return, inſtead of 
admitting, there being no law to countenance ſuch 
admiffion, had relinquiſhed the right, and denied the 
claim, of ſlavery: if it had ſet forth, that Mr. Steuart 
was the bona fide purchaſer of Somerſet in the legal 
courſe of trade: that he had bought him out of a 
ſhip's cargoe from Africa, together with ſome elephants 
teeth, wax, leather, and other commodities of that 
country, for which he paid his money, or otherwiſe 
gave in exchange the manufactures of this country : 
that he had brought him here as an article of com- 
merce with his other goods, under the ſanction of 


the 


[ 22 1 
ed. But, my Lord, with all due deference 
and ſubmiſſion, may I aſk, how applicable 
was this antiquated and foreign doctrine to 
the caſe then under your Lordſhip's con- 
templation ? The politics of Ariſtotle are 
not the rules of the Court of King's Bench; 


neither is Roman juriſprudence the law of 
that court, As a diſplay of general know- 
ledge, it had with me, as it muſt have had 


the laws of trade: that he meant to export him hence, 
under the ſame protection, with his other property, 
in order to be fold for his better advantage in one of 
the Engliſh Colonies in America: that a writ of Ha- 
beas Corpus might as well iſſue on account of his 
elephant teeth, his wax, his leather, and his other 
commodities of that country, as on account of his 
Negroe, they being expreſsly under the ſame predica- 
ment of law, and ſo forth: I ſay, under ſuch circum- 
Aances, and upon ſuch a return, what would become 
of this ſtately pile of elaborate argument ? 
High-built, like Babe?'s tower, to magnify the fall! 
Muſt not the lawyers ſeek new ground to build upon ? 
Muſt not the Court loſe that error of inſufficiency, 
which now ſupports its only right of Judgment ? 
Nete, Although this argument of Mr. Hargrave is 
faid to have been delivered in the particular Caſe of 
Somerſet a Negroe, yet it is meant and intended as a 
courſe of reafoning upon the general queſtion of the 


ſtate and condition of Negrees. 
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with every one preſent, its great abundance 
of merit and commendation ; and I had 
followed the learned gentlemen, with the 
higheſt pleaſure, in their travels and pur- 
ſuits abroad in ſearch of matter of illuſtra- 
tion, if the caſe had been brought home 
with them at laſt, and reſted on its own 
native ground and foundation, But herein, 
my Lord, I found myſelf unſatisfied and 
diſappointed: for how the queſtion remain- 
ed with your Lordſhip as a point of law for 
the judgment of the Court, I own, I was 
unable to comprehend, or to learn, It is 
therefore, my Lord, that I now take the 
liberty to offer the following Conſiderations 
to your Lordſhip's notice and obſervance ; 
truſting to the importance of the ſubject, 
and to your wonted candour, for my apo- 
logy and pardon in the attempt. 

I have read, my Lord, to diſtinguiſh, 
and have been ever taught to know, that 
the Lord Chief Juſtice of the Court of 
King's Bench is the great and firſt expoun- 

der 


[24] 

der of the laws of this Realm; great and 
firſt in dignity and in office; in your 
Lordſhip's perſon, great and firſt profeſ- 
ſedly in capacity alſo. Of theſe laws then, 
my Lord, I have apprehended that there. 
are but two kinds, however ſub · divided 
into ſorts or ſpecies : the unwritten, or 
common law, of which judicial deciſions. 
are the evidence : or the written or ſtatute 
law, otherwiſe called a&s of parliament, 
Now, my Lord, ſo far as the caſe is refer- 
rible to either of theſe eſtabliſhments, ſo 
far it lies before the Court, and falls under 
the cognizance of your Lordſhip. - This is 
the ſource of enquiry leading to your judg- 
ment and determination; and all without 
the circle of this, I conceive to be inappoſite 
and eccentric. The firſt queſtion then, 
that would feem to ariſe on this poſition, is, 
What is the common law of the land re- 
ſpecting the caſe in iſſue, conſidered as a caſe 
of ſlavery ? It was ſaid, I remember, by 
one of the counſel, that the preſent ſtate of 
ſlavery among Negroes was totally different 

| from 
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from the ancient condition of villenage; 
that it was a new ſpecies of ſlavery utterly 
unknown tothe common lawof England[3]. 
In this opinion I readily coincide, and agree 
with the learned gentleman, The next 
queſtion is, What do acts of parliament 
ſay on this head ? I believe it muſt be ſaid 
for them, that they are, enactively, if I 
may be allowed the expreſſion, filent. If 


this be fo; then, the concluſion will operate 
in 


[3] It is faid in Mr. Hargrave's argument, p. 23. 
te ſuch was the expiring ſtate of domeſtic ſlavery in 
Europe at the commencement of the 16th century, 
when the diſcovery of America and of the Weſtern 
and Eaſtern coaſts of Africa, gave occaſion to the in- 
troduction of a new ſpecies of ſlavery.” If the arguer 
had faid a new ſpecies of traffic, inſtead of a new ſpe- 
cies of ſlavery, he had expreſſed the real matter of 
fact; ſeeing that the law by which this concern is 
regulated, conſiders it in no other light or view what- 
ever, For this reaſon too, it cannot be enumerated 
among the ſeveral ſpecies of ſlavery that he has men- 
tioned, and taken notice of; each diſtinct ſpecies 
having its diſtin laws, appropriated thereto diſtinctly, 
as the laws of ſlavery. Among the Portugueſe and 
Spaniards, I have been given to underſtand, that Ne- 
groes are, and have ever been conſidered, as with the 
E8gliſh, matter of Property, and articles of commerce 

D in 


[26] 
in the nature ofa plea to the juriſdiction of 
your Lordſhip's Court. If the caſe be un- 
known to the common law, and acts of 
parliament are filent thereupon, what baſis 
muſt your Lordſhip's judgment take? 
Where there is no law, there can be no 
remedy, If the common law be defective, 
it is the bulineſs of acts of parliament to 
ſupply the defects: but until thoſe defects 
are ſupplied; ſub judice lis eff, and the matter 


in the common courſe of traffic ; and were ſo eſtimated> 

by the French, untill the refined age of Lewis 
XIV. gave rife to a new inſtitution of law, under the 
title of the Code noir, for the particular government 
of Negroes in their American colonies. It were to 
be wiſhed that a fit and proper digeſt of this ſort could 
take place with us: but, I fear, the difficulty' (which 
ariſes not ſo much from the ſubject, as from the means 
of introduction) will prevent the execution of any 
fuch plan. From the unlimited power of the Crown 
of France, when laws are made, it is eaſy to en- 
force an obedience to them: from the limited power 
of our monarchy, ſuch obedience is not to be exacted. 
Each Engliſh colony has a legiſlature of its own ; and 
although they all agree in the framing of laws not re- 
pugnant to the laws of England, yet they all widely 
differ among themſelves in the mode and practice of 
thoſe laws. 


mult 
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muſt remain undetermined. Your Lord- 
ſhip may however tell me, that, where 
poſitive law is wanting, whereupon to 
ground the deciſions of a Court, recourſe 
may to be had to the maxims and princi- 
ples of law, to the ſpirit of the conſtitution. 
The reſult of this, my Lord, at beſt, is but 
matter of opinion; beſides, caſes founded 
on the ſelf- ſame principles will often have 
very different determinations, according 
to the difference of circumſtances, and the 
alteration or change of times. Thus, if it 
had even been an orignal maxim of the 
common law, that ſlavery was incompatible 
with the frame and conſtitution of this 
country, yet 1t does not therefore follow, 
that occaſions have not ſince ariſen to com- 
bat with this principle, and to juſtify parti» 
cular concluſions differing from theſe ge- 
neral premiſes, For inſtance, my Lord, 
the impreſiing of feamen, 1s an idea as he- 
terogeneous to the nature and eſſence of this 
government, as flavery painted on the 
blackeſt ground can be, It is ſlavery itſelf, 
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in its very definition; and what ſignifie; 
the name, ſays Hudibras, ſince the thing 
is the ſame? But the indiſpenſableneſs of 
the meaſure has nevertheleſs (to continue 
the metaphor) given colour to the practice, 
and it is now ſeen in another light and 
view. But to return: If your Lordſhip 
ſhould be of opinion, for opinion it muſt 
be, if there is no poſitive law to ground 
your judgment upon, that Negroes in this 
country are free, I will place in oppoſition 
to this, the opinions of the late Lord 
Chancellour Hardwicke, and his predeceflor 
the Lord Chancellour Talbot, to wit, that 
Negroes in this country are not free, Your 
Lordſhip perceives, that I take your opi- 
Dion upon ſuppoſition only; the other 
opinions are well-known facts. To ſearch 
then for the grounds of your opinion, 
without the certainty of its being ſo, 
would be now premature and unneceſſary: 
but, knowing the opinions of theſe two 
great oracles of law, it is of neceſlity to 
conclude, that they had the moſt ſufficient 
foundation 
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foundation for them, ſeeing that it is allow- 
ed on every hand, that no opinion was 
ever given in any caſe whatever with greater 
ſolemnity, or more deliberation, than theſe 
were, Now, my Lord, to inveſtigate the 
reaſons of theſe opinions, is one way, 
perhaps, to arrive at the truth: but to fol- 
men like theſe, in their reſearches, is a 
procedure fitted only to abilities ſuch as 
your Lordſhip's are. As conjecture how- 
ever is open to all, though poſitive know- 
ledge is but the gift of a few; I ſhall 
therefore venture to ſuggeſt what might in 
part have led the ideas of theſe great and 
wiſe men to the concluſion which they have 
drawn, namely, that Negroes in this coun- 
try do not become free. I have before 
ſtated, my Lord, and have agreed with one 
of the learned counſel, that the condi- 
tion of ſlavery among Negroes is unknown 
to the common law of this land : that it is 


a a new ſpecies of flavery, which has ariſen 


within, and not beyond, the memory of 
man, as is neceſſary to the deſcriptive qua- 
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lity of this kind of law; and, therefore, be- 
ing not under the comprehenſion, it cannot 
be within the abſolute proviſion of it, how- 
ever reduceable thereto it may be made, by 
analogy, implication, or conſtruction. I 
have ſaid too, that acts of parliament are 
ſilent on this head. I have repeated what 
I had before ſtated and ſaid, in order to 
draw this inference : that although the 
ſlavery of Negroes is unknown to the com- 
mon law of this country, and acts of par- 
lament are ſilent thereupon ; yet the right 
which Mr. Steuart claims in the Negroe, 
Somerſet, is 2 right given him by act of 
parliament. 

1 muſt then apprize your Lordſhip, that 
from this inſtant it is my intention to drop the 
term Slavery, at leaſt as a term in argument 
with me. It is an odious word, that engen- 
dered this law-ſuit, and now feeds and ſup- 
ports it with the fuel of heated paſſions and 
imaginations. Inſtead therefore of ſuch 
prejudiced and unpopular ground, where- 
upon the caſe has hitherto been made to 


ſtand, 
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ſtand, I ſhall take the liberty to remove 
its ſituation, to change its point of view, 
and to reſt it on the land of commercial 
Property; from whence, perhaps, it will 
be ſeen, not only in a leſs offenſive light, 
but where alſo it may find a foundation 
more ſolid and ſubſtantial for its ſup- 
port. | 

It is matter of courſe, my Lord, to 
ſay, that you are well acquainted with all 
the acts of parliament relative to the Royal 
African Company of England, from its 
eſtabliſhment by charter in the reign of 
Charles the Second down to the preſent 


time [c]. Now, my Lord, the end of this 
company was trade: the object of that 


trade 


[c] I have referred to this period of the Negroe- 
trade to Africa, becauſe Acts of Parliament go no far- 
ther back in confirmation of it; but its commence- 
ment was of much earlier date. It began in this coun- 
try about the middle of the 15th century, and was 
carried on by means of letters patent obtained by 
individual traders for their private emolument, until 
the growth of the Engliſh plantations in America, in 
the next century, made it an object of ſuch impor- 

tance, 


„„ 

ttade Negroes, as the preamble to the act 
of the 23d of Geo. II. c. 31. thus ex- 
preſsly declares:· Whereas the trade to 
« and from Africa is very advantageous to 
« Great-Britain, and neceſſary for ſupply- . 
« ing the plantations and colonies there-- 
«unto belonging with a ſufficient number 
of Negroes, at reaſonable rates, it is 
te therefore enacted, &c. &c.” What- 
ever then, my Lord, is matter of trade, 
your Lordſhip knows, muſt be matter of 


tance, as not only to render the eſtabliſhment of a 
company neceſſary, but of ſuch profit, as to engage 
even crowned heads to be concerned therein. The 
' firſt charter was granted in the year 1661, in favour 
of the Duke of Vork; but being revoked by conſent. 
of parties, it was renewed in the year 1663, with 
more ample privileges than the former. The prin- 
cipal adventurers here, were Queen Catharine of Por- 
tugal, Mary Queen of France, the Duke of York, 
Henrietta Maria Ducheſs of Orleans, Prince Rupert; 
aud others of the Court. Thus upon the ground of 
an excluſive Right was this trade continued, till, by 
the vaſt increaſe of the colonies, it became, in the be- 
ginning of the preſent century, a weight too heavy for 
the ſupport of prerogative; and ſo falling under the 
protection of Parliament, was made, as it now is, a 
free, open, and national concern, 


property. 
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property. The idea of the one is neceſ- 
farily involved in the other. But, my 
Lord, theſe acts have not been content with 
this general conſtruction: they have gone 
farther, and have themſelves ſet the mark 


and ſtamp of property upon Negroes. 


Whether, my Lord, the Legiſlature is juſti- 
fiable herein, or whether it has authority 


by the laws of nature to do this, is not for 
me to determine, It is, perhaps, a right, 


like many other civil rights, eſtabliſhed by 


power, and maintained by force: but 
this is matter of ſpeculation for the ſpe- 
culative. I here contend only, that the 
fact is as I have ſtated it to be; and as it 
will appear by the ſtatute of the 25th of 
Geo. II. c. 40. which was made for the 


application of a ſum of money therein 


* mentioned, granted to his Majeſty, for 
„making compenſation and ſatisfaction to 
«the Royal African company of England, for 
« their charter, lands, forts, caſtles, ſlaves, 
“ militaryſtores, and all other their effects 
« whatſoever ; and to veſt the lands, forts, 
* caſtles, ſlaves, military ſtores, and all other 
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© their effects, in the company of merchants 
e trading to Africa ;' and wherein it is en- 
acted, that the Royal African company of 
England, from and after the tenth day of 
« April one thouſand ſeven hundred and 
* fifty-two, ſhall be, and they are hereby, 
« abſolutely diveſtcd of and from their ſaid 
« charter, lands, forts, caſtles, and military 
« ſtores, canoe-men, caſile-ſlaves, and all other 
« their eftate, property, and effefs whatſoever ; 
« and that all and every, had 7 forts, 

ts, 


ee lands, caſtles, ſettle and factories, 
« on the coaſt of Aſics, beginning at Port 
« Sally, and extending from thence to the 
«© Cape of Good Hope incluſive, which were 
« granted to the ſaid company by the ſaid 
<« charter, or which have been fince erected 
« or purchaſed by the ſaid company; and all 
other the regions, countries, dominions, 
te territories, continents, coaſts, ports, bays, 
« rivers, and places, lying and being within 
« the aforeſaid limits, and the iſlands near ad- 
cc joining to thoſe coaſts, and comprehended 
te within the limits deſcribed by the faid 

2 c charter; 


— 1 
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cc charter; and which now are, or at any 
« time heretofore have been, in the poſſeſſion 
« of, or claimed by, the ſaid royal African 
© company of England, together with the 
„ cannon and other military ſtores, canoe- 


* men, caſile-ſlaves, at and belonging to the 


et ſaid forts, caſtles, ſettlements, and factories, 
* particularly mentioned and ſet forth in the 
« firſt ſchedule to this a& annexed (ſuch 
« ſtores as have been made uſe of in the ſer- 
« vice of the forts, and ſuch canoe-men and 
* flaves as may have died fince the taking 
« of the ſaid ſurvey, only excepted) ; and 
« alſo all contracts and agreements made by 
© or for, or on the behalf of, the ſaid royal 
« African company, with any of the kings, 
« princes, or natives, of any of the countries 
ce or places on the ſaid coaſts; and all other 
« the property, eſtate, and effefts whatſoever, 
ce of the ſaid royal African company, ſhall, 
« from and after the ſaid tenth day of April 
« one thouſand ſeven hundred and fifty- 
« two, be veſted in, and the ſame and every 
« of them are and is hereby fully and abſo- 
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&« Jutely veſted in the ſaid corporation, called 
« and known by the name of The com- 
te pany of merchants trading to Africa, and 
* their ſucceſſors, freed and abſolutely diſ- 


« charged of and from all claims and de- 
*« mands of the ſaid royal African company 
« of England, and their creditors, and every 


«« of them, and of all and every perſon or 
« perſons claiming under them, or wy or 
« either of them.” 


Here, my Lord, the /egal nature of Ne- 


groes, if I may ſo ſpeak, is fully eſtab- 


liſhed and clearly aſcertained, by act of par- 
liament. Your Lordſhip perceives, that they 
are in hoc verbo declared to be property, and 


are veſted as goods and chattels, and as other 


effects are, in owners preſcribed for them. 
If it is obſerved, my Lord, that the term 
Slave is made uſe of, and recognized by this 
act of parliament; it is anſwered, not re- 
latively fo, as to a ſtate of ſlavery, but de- 
ſcriptively only of ſuch things as ſhall be 
deemed the property and effects of this com- 
pany. The ſtatute, my Lord, of the 5th 
of His preſent Majaſty, ch. xliv. enacts, 

that 


371 


that ſuch parts of Africa as were ceded by 
the laſt treaty of Paris, together with the 
goods, ſlaves, and other effects thereunto 
belonging, and which were, by a former 
act, veſted in the company of merchants 
trading to Africa, ſhall now become the 
property of the Crown; ſo that the King. 
as well as this corporation of merchants, 
are, by the law of the land, poſſeſſed, and 
are now the actual and rightful owners, of 
a very conſiderable number of Negroes, 
under the afore- mentioned deſcription, of 
canoe-men, caſtle-ſlaves, women, children, 
carpenters, and other artificers, particu- 
larly ſet forth in ſchedules annexed to the 
afore-mentioned acts. It is alſo enacted, 
« that the trade to Africa ſhall be free and 
open to all His Majeſty's ſubjects, with- 
out preference or diſtinction;“ and it is 
further provided, “that theſe acts ſhall be 
taken and deemed as public acts, and ſhall 
be judicially taken notice of as ſuch by all 
Judges, Juſtices, and other perſons what- 
ſoever, without ſpecially pleading the 

ſame.” 


[ 33] 
ſame.” Thus far, my Lord, do acts of 
parliament extend in.the confirmation and 
eſtabliſhment of this trade to Africa. I 
ſhall now beg leave to cite one ſtatute 
more, in order unqueſtionably to prove 
what the ſenſe of the Legiſlature of this 
country is, with reſpe&t to the ſtate and 
condition of Negroes. This ſtatute, my 
Lord, is the 5th of Geo. II. c. 5th, where- 
in (it being made for the more eaſy reco- 
very of debts in His Majeſty's plantations 


and colonies in America) it is enacted - that, 
« from and after the twenty-ninth day of 


8 September one thouſand ſeven hundred 


* and thirty-two, the houſes, lands, Negroes, 
« and other hereditaments and real eſtates, 
*« ſituate or being within any of the ſaid 
*« plantations, belonging to any perſon in- 
« debted, ſhall be liable to, and chargeable 
* with, all juſt debts, duties, and demands, 
«« of what nature or kind ſoever, owing by 
« any ſuch perſon to His Majeſty, or any of 
« his ſubjects, and ſhall and may be aſſets 
« for the ſatisfaction thereof, in like manner 
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as real eſtates are by the law of Eng- 
* land liable to the ſatisfaction of debts 


% due by bond or other ſpecialty, and ſhall 


* be ſubject to the like remedies, proceed- 
« ings, and proceſs, in any court of law 
« or equity, in any of the ſaid plantations 
« reſpeCtively, for ſeizing, extending, ſell- 
* ing, or diſpoſing, of any ſuch houſes, 
* lands, Negroes, and other hereditaments, 
* and real eſtates, towards the ſatisfaction 
* of - ſuch debts, duties, and demands, in 
«like manner as perſonal eſtates in any of 
** the ſaid\ plantations reſpeRively are ſei- 
% zed, extended, fold, or diſpoſed of, for 
the ſatisfaction of ſuch debts.” 

Herein then, my Lord, is not to be 
found even the trace of an idea of ſlavery 
conſidered as ſuch by Parliament, among 
Negroes; but, on the contrary, what their 
legal ſtate and condition is, is conceived 
and expreſſed in terms ſo plain and clear, 
ſo explicit and preciſe, that the moſt ſcep- 
tical cannot doubt the meaning, nor the 
moſt ſimple fail to underſtand it. They 


are, 
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are, as houſes, lands, hereditaments, and 


real eſtate, aſſets; and, in like manner as 
perſonal eſtate, to be diſpoſed of, for the 
payment of debts due to the King and his 
ſubjects. 

Upon this ſtate and expoſition then, my 
Lord, of theſe ſeveral ſtatutes, it would 
ſeem that I am well warranted, by their 
authority, in my idea, that the right which 
Mr. Steuart claims in the Negroe Somerſet, 
is a right given him by act of parliament; 
and confirmed in my propoſition, that this 
is a caſe of property. 

But, my Lord, in order fully to eſta- 
bliſh this doctrine, it may perhaps be ex- 
pected, that I ſhould not only ſhew what 
the law is, but that I ſhould prove alſo 
what the law is not; and this muſt neceſ- 
ſarily lead me to reaſon ſomewhat more 
cloſely on the ſubject. 

I am aware it may be objected, my Lord, 
that property in Negroes ſo veſted, is 
a property created in Africa for the uſe and 


purpoſe of the colonies in America: from 
whence 


L411 


whence a queſtion will be deduced, Whe. 


ther Negroes are property in England ? 

It appears, my Lord, that a trade is 
opened, with the ſanction, and now under 
the protection of parliament, between the 
ſubje&s of Great Britain and the natives or 
inhabitants of Africa, The medium of 
this trade on the one hand are, manufac- 
tures, goods, wares, and other merchan- 
dize; on the other, captive Negroes, or 
ſlaves; which, for theſe commodities, are 
given in barter and exchange. It will be 
allowed, I preſume, my Lord, that theſe 
Britiſh traders, or merchants, have an ab- 
ſolute property in their merchandize ; to 
truck and to traffic with this merchandize 
is the legal inſtitution of the trade: it will 


be abſurd then to deny, that they have not 


an equal intereſt in the thing received, as 
they had in the thing given. To avoid 
this dilemma then, the objection recurs; 
that, in Africa they may have an intereſt, 
in America they may have the ſame, in 
Europe they have none: but aſſertioa 
without proof, is argument without weight. 
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Where is the law that has drawn this ling 
of diſtinction? Is there any act of parlia- 
ment, or clauſe of an act of parliament, that 
has fixed and deſcribed the zones or climates 
wherein property in Negroes may be held, 
or where it may not be held? Until I am 
better informed, my Lord, Imuſt take for 
granted, that no ſuch law exiſts; and if 
no ſuch law does exiſt, the manifeſt con- 
cluſion is, that where property is once le- 
gally veſted, it muſt legally remain; until 
altered or extinguiſhed by ſome power co- 
equal to that which gave it [4]. 
But 


[4] Mr. Hargrave ſays, in his argument, p. 67. 
Another objection will be, that there are Engliſh acts 
of parliament, which give a ſanction to the ſlavery of 
Negroes ; and therefore that it is now lawful, what- 
ever it might be antecedently to thoſe ſtatutes. The 
ſtatutes in favour of this objection are the 5th of 
George II. ch. 7, which makes Negroes in America 
liable to all debts, ſimple contract as well as ſpecialty, 
and the ſtatutes regulating the African trade, particu- 
larly the 23 Geo. II. ch. 31, which in the preamble 
recites that the trade to Africa is advantageous to Great 
Britain, and neceſſary for ſupplying its colonies with 
Negroes. But the utmoſt which can be ſaid of theſe 
rr Wo: ob a Sets 


[ 43 ] 
But as it may pechaps be to the pur- 
' poſe; my Lord, to try the force and effect 
of theſe acts of trade referred to, I will, 
with your Lordſhip's indulgence, ſtate a 
caſe or two, whereby their operation in 
this country might be felt and perceived. 
Suppoſe, my Lord, that a fleet of mer- 
chant ſhips belonging to the African com- 
pany, containing twenty thouſand Negroes 
on board (more or leſs, it is of no matter), 


bound from Africa to America; ſhould, by 
ſtrange, 


ſtatutes is, that they compliedly authorize the ſlavery 
of Negroes in America; and it would be a ftrange 
thing to ſay, that permitting ſlavery there, includes a 
permiſſion of ſlavery here. By an unhappy concurrence 
of circumſtances, the flavery of Negroes is thought to 


have become neceſſary in America; and therefore in 
America our Legiſlature has permitted the ſlavery of 
Negroes. But the ſlavery of Negroes is unneceſſary in 
England, and therefore the Legiſlature has not extend- 
ed the permiſſion of it to England ; and not having 
done ſo, how can this Court be warranted to make fuck 
an extenſion ?” Now this is the very aſſertion without 
proof that I have complained of above, and have there 
fully anſwered ; but, in truth, the beſt anſwer it can 
receive, is its own futility, Why did not Mr. Har- 
grave, inſtead of his ipſe dixit, produce authorities to ſet 
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ſtrange, contrary, and adverſe winds, be 
driven and wrecked upon the coaſt of Eng- 
land; that the ſhips were loſt and deſtroyed, | 
but that the Negroes had been landed in 
ſafety on this ſhore of freedom: would the 
African company, my Lord, be juſtified 
and entitled to re- ſhip theſe Negroes in 
other veſſels, to the end that they might be 
conveyed to their deſtined ports in Ame- 


rica? Or, would the pure air of this coun- 
try, as has been inſiſted on, ſet them, with 
caps of liberty on their heads, free and. at 


aſide this objection? He is on other occaſions not ſpa- 
ring of proofs and citations, But what is his ihſe dixit ? 
Tt is this: 

The Legiſlature has permitted the flavery of Negroes 
in America: | 

But the ſlavery of Negroes is unneceſſary in England: 

Ergo, the Legiſlature has not extended the permiſſion. 
of it to England. 

This is his mode of reaſoning, and theſe are his 
very words, which, when examined ſyllogiſtically, ſhew, 
if I have not forgotten my Logic, that they are as little 
conformable to rule, as to matter of fact. But, the fact is, 
Mr. Hargrave has found this objection a ſtumbling 
block in his way, and therefore, nimbly leaping over it 
himſelf, has left it to trip up the heels of his followers 


large . 
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large; thereby robbing, for ſo I muſt call 
it, theſe merchants of their property to the 
amount of one million of money, at the 
allowance, and on the moderate computa- 
tion, of fifty pounds price for each indivi- 
dual Negroe? In this kingdom of com- 
merce, my Lord, where the rights of 
merchants are ſo well diſtinguiſhed, and 
the laws of trade are ſo minutely known, I 
ſhould preſume that the caſe would not ad- 
mit of a queſtion. Of what uſe would 
the charter of this company be to them, if 
the laws protective of that charter ſhould 
be found inadequate and ineffectual to the 
maintenance and ſecurity of their property ? 
But again: it has been. obſerved, my 
Lord, that by the ſtatute of the 5th of 
George III. ch. xliv. a number of canoe- 
men, and other Negroes, in Africa, were 
veſted in the Crown. Now, by canoe-men, 
I ſuppoſe, my Lord, are meant, African 
failors. Suppoſe then, that one hundred, 
for example, of theſe ſailors ſhould, by 
| ſome 
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ſome contrivance or other, find their way 
into England ; would the King, my Lord, 
have authority to remand them to their 
place of duty? or, would writs of Habeas 
Corpus, in deſpite of this act of parlia- 
ment, protect them here; thereby deter- 
mining the right of the Crown in them? 
The caſe, my Lord, ſpeaks and determines 
for itſelf, Wherein then, my Lord, dif- 


fers the caſe of Mr. Steuart from theſe ? 
Their importance is greater, but the prin- 
ciple throughout is the fame. I believe it 
is not denied that Mr. Steuart was the 
bona fide purchaſer of Somerſet, in the legal 
courſe of trade. I do not apprehend that 
any evidence was offered to ſhew that he 
had ſtolen him, or that he came by him 
otherwiſe ſurreptitioufly. If my memory 
does not fail me, the property was proved, 
by affidavit, before your Lordſhip ; or it 
was ſtated in the return made to the Writ 


of Habeas Corpus; but in either way it is 


of no concern, fince the title-deeds are 
1 not 


WV we 
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not now before the Court as the objects 
of Litigation le]. 


[e] With reſpe& to the ſtatute of the th of Geo. 
II. c. 7. there are not wanting frequent inſtances of 
its having been inforced in this country; particularly 
in a caſe of the noted Rice: who, forging a Letter of 
Attorney with intent to defraud the Bank of Eng- 
land of a conſiderable ſum of money, fled to France, 
was delivered up by that Court, and afterwards hanged 
at Tyburn. It ſeems, upon his abſconding, a com- 
miſſion of Bankruptcy was awarded againft him; and 
the Commiſſioners, as I am credibly informed, d 
this very Act of Parliament here mentioned, ſold a Ne- 
groe of his in the city of London, as his property, and 
among his other goods and chattels, for the ſatisfaction 
of the creditors. But this act does not require caſes for 
its confirmation, neither is it the place where executed 
that I contend for: jt is the veſt ing the property, with- 
out proviſo or condition, that ſurmounts all objection. 
Suppoſe I had purchaſed a Negroe in the Ifland of 
Barbados, or in any other part of America, that had 
been extended there at the ſuit of the King for a debt 
due to him, and had brought this Negroe with me to 
England : would Mr. Hargrave, or any other lawyer, ſay, 
that a writ of Habeas Corpus, or any other writ what- 
ſoever not founded on the verdict of a jury, could diſpoſ- 
ſeſs me of a property, which I held under the ſenſe, 
letter, and ſpirit of an Act of Parliament? Can any 
implication of law operate againſt the expreſs worde 
and meaning of a law ? And would it not be reduie 
gd alſurdum to argue thus? 


Here 
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Here then, my Lord, without farther 
diſquiſition, I might venture to reſt the 
defence 'of Mr. Steuart, and therein the 
law of the caſe itſelf. The reaſoning, 
perhaps, may be ſaid to be new, and it is 
opinion only of my own that ſupports the 
doctrine : but, I truſt, that, upon exami- 


nation, it will be found to be not therefore 


the leſs concluſive. However, as I am 


upon the ſubject, it may not be amiſs that 


I ſhould purſue it ſomewhat farther ; and, 
by extending the chain of enquiry, ſtrength- 
en and enforce the arguments that have 
been already offered and applied. It was 
ſaid, by one of the plaintiff's counſel, that 
municipal laws were binding only in the 
ſtate wherein they were made; that, as 
ſoon as a member of that ſtate was out of 
it, they ceaſed to have their influence on 
him; and the laws of nature of courſe 
ſucceeded to him. As a general propoſi- 
tion, my Lord, this might have had its 
admiſſion; but even as ſuch, it is not with- 
out its exception. I think I have the moſt 

claſſical 


4. 49 
eaflical authority of the law to ſay other- 
wiſe, For inſtance, allegiance, which 1s 
the duty that every ſubje&t owes to the 
ſovereign, or ſovereignty, of that parti- 
cular ſtate to which he belongs, is a mu- 
nicipal law; and yet, neither time, place, 
nor circumſtance; can alter, forfeit, or can- 
cel; the obligation. An Engliſhman (ſays 
JudgeBlackftone| /], who removes to France 
or to China, owes the ſame allegiance to 
the King of England there as at home, 
and twenty years hence as well as now. 
But, my Lord, with regard to the parti- 
cular application of this propoſition, when 
the gentleman endeavoured to make a diſ- 
tinction between the laws of the colonies 
and the laws of England, in my apprehen- 
ſion he was extremely miſtaken. I fancy 
the relationſhip and dependency of the 
children colonies on their mother country 
did not occur to his mind. The eircum- 
ſtance of their having internal laws of their 
own, by no means argues a difference in 


D/] Vide Blackſtone's Commentaries, vol. i. p. 369. 
| G thoſe. , 
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thoſe laws, independent of the laws of 
England. As well might it be faid, that 
the laws of England are not the laws of 
the county of Kent, becauſe by the cuſtom 
of gavelkind they differ from the general 
laws in the diſpoſition of eſtates; and ſs 
of Borough-Englith, and wherever in this 
kingdom particular cuſtoms are to be found 
or met with. But, my Lord, it is not 
only afirſt andleading principle of legiſlation 
in the colonies, ariſing out of their original 
grants and charters, and enforced by the 
royal inſtructions given to commanders in 
chief there; but it is alſo enacted by the 
ſtatute of the 7th and 8th of William III. 


ch. 22. © that no law, uſage, or cuſtom, 


ſhall be made or received in the plantations, 
repugnant to the laws of England:“ fo that, 
by theſe reſtrictions, the very /eges loci 
(wherein, from ſituation, from climate, 
and from other circumſtances, one might 
naturally ſuppoſe ſome difference) are forced 
as much as may be to a conformity with 
the conſtitution and laws of this country ; 

and 


511 


and to prevent even the accident of a con- 


trary occurrence, your Lordſhip knows, 


that there is a counſellour appointed to the 
board of trade here, whoſe eſpecial buſineſs 
it is, to examine all the colony acts, and 
thereupon to make his report, if neceſſary, 
antecedent to the royal confirmation of 
them. If property, therefore, in Ne- 
groes, was repugnant to the law of Eng- 
land, it could not be the law of America: 
for (beſides the reaſons already aſſigned) by 
the ſame ſtatute wherever this repugnancy 
is, there the law is 1% facto null and void. 
But, my Lord, I will further endeavour to 
elucidate this matter, by begging a queſtion 
or two, by way of caſe in point. Let it 
be admitted, my Lord, that a colony of 
Engliſh had embarked from hence, in 
order to eſtabliſh ſettlements for them- 
ſelves in ſome one of the late ceded iſlands 
in the Weſt Indies, and that they were 
arrived, it may be faid, in the iſland, 
where Engliſh troops, trampling on the 
laws of God and man, are flaughtering 
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even to extirpation à guiltleſs race of 
Caribs, the aborigines of the country. 1 
mean the iſland of St. Vincent, an iſland 
under the tutelage of a Saint too Suppoſe 
then, that, upon their arrival there, the 
Legiſlature of that country had taken it 
into their heads to paſs an act fimilar to the 
25th of Geo. II. ch. 40. already referred to, 
thereby veſting theſe people as property, in 
certain owners allotted to them : I ſhould 
be glad to know, my Lord, whether this 
act could poſſibly have operated as a law, 
and whether it was not, eo iaſtanti, upon 
its being enacted, deſtitute and void of all 
force, validity, and effect? Your Lord- 
ſhip's anſwer doubtleſs would be, that this 
act muſt have been its own executioner, 
that it was ele de je, Why then, my 
Lord, does not the principle directive of 
this concluſion on the caſe of the colony of 
Engliſh, determine likewiſe on the caſe of 
the Negroes? If an act of an American 
plantation making property of a colony of 
Englich there, is nullified 96 7i7io from its 

being 
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being enacted, why is not an act making 
property of a colony of Africans ſuſcep- 
tible of the ſame nullity ? The reaſon, 
my Lord, is twofold : firſt, becauſe in the 
one act, ſuch a law is not only repugnant 
to, but abſolutely ſubverſive of, the laws 
of England : ſecondly, becauſe in the other 
act, ſuch a law is not only conſiſtent with, 
but founded on, the laws of England: 
and this, my Lord, proves to mathe- 
matical demonſtration, that the colony 
laws are not only in general dependent on 
the laws of England, but, in particular in- 
ſtances, owe their origin and ſource to them: 
ſo that, as the refracted rays of light, di- 
verging from one point through a priſm, 
may be concentred in the ſame focus; in 
like manner may theſe laws, notwithſtanding 


their number and variety, be collected and 


diſpoſed of in one common ſyſtem or digeſt, 
as parts of the ſame whole. From what 
therefore I have here ſuggeſted, my Lord, 
I mean to conclude generally, that the right 
and property, not only of Mr, Steuart in his 

| Negroe 
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Negroe Somerſet, but of every ſubject of 
Great Britain in his Negroe or Negroes, 
either in the colonies or elſewhere, is a 
right and property founded inhim by the law 
of this land ; that the royal grants, letters 
patent, and charters, for and of the African 
trade and company, confirmed and eſtabliſh- 
ed by acts of Parliament, are the founda- 
tion whereupon all the laws of the colonies, 
reſpecting their Negroes, are built; and 
that, without ſuch ſanction, thoſe laws 
could neyer have been made, For, my 
Lord, it is evident that the colonies could 
not have had power of themſelves to inſti- 
tute this trade to Africa; neither have they 
the means to ſupport it. Without this trade 
then to Africa, no Negroes could have 
been imported to them; and if they had 
had no Negroes among them, they had 
needed no laws appertaining to Ne- 


oroes g]. 
—p | _ 


[gs] Mr. Hargrave further fays, in his argument, p. 
67, and 68, The ſlavery of Negroes being admitted 
to be lawſul now in America, however queflionable its 
firſt introduction there might be, it may be urged that 
the 


155! 

But, my Lord, it may be urged, that 
although the laws of England may make 
property of Negroes, they do not make 
ſlaves of them. I ſhould imagine that, al- 
though an individual, I might anſwer in- 
dividually for every American ſubject of 


the lex loci ought to prevail, and that the maſter's pro- 
perty in the Negroe as a flave having had a lawful com- 
mencement in America, cannot be juſtly varied by 
bringing him into England.” This is one among other 
objections raiſed by Mr. Hargrave in order to receive 
his anſwer, Now as to the doubt exprefled here, name- 


ly, * however queſtionable its firſt introduction there 


might be,” the right of granting letters patent, and of 
erecting corporations for the purpoſes of trade, being 
the undoubted prerogative of the king as arbiter of the 
commerce of his domini ons; the lawtulneſs of this trade 
to Africa is no more to be queſtioned whilſt it was 
carried on under this direction, than it is to be queſtion- 
ed now it is under the controul of parliament. It was 
before conſtitutionally legal, it is now parliamentary 
ſo: but the anſwer to the objection itſelf is as little 
ſatisfaCtory as the doubt is. Here a moſt unnatural diſ- 
tinction is aimed at between the colony laws in Ame- 
rica, and the laws of their mother country : putting 
the lex loci of theſe colonies upon the ſame footing with 
the lex loci of Ruſſia or Pruſſia, or any other foreign 
country: whereas the lex loc; of the colonies is founded 
on the lex loci of England, and is, in totidem verbis, 
the ſame, as has been made to appear, 
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the King; that they do not defire atiy 
greater intereſt in their Negroes than that 
of property. It is ſelf-ſufficient to anſwer 
all their purpoſes, and to produce all that 
great good which this nation experiences 
therefrom. It is a ſuppoſition of inhuma- 
nity, J hope, inapplicable to theſe people, 
that they ſhould wiſh to make ſlaves | 

of their Negroes, merely for the fake of 
ſlavery ; and if it ſhould appear, that there 
is no ſuch law exiſting in America, as the 
law of ſlavery, conſidered as ſuch, I ſhould 
infer that the contrary preſumption was 
fitteſt to be entertained and received. The 
law reſpecting Negroes there, my Lord, is 
the law of property, conſentaneous to the 
law of England. By this law they are 
made real eſtate, for the purpoſe of deſcent, 
and goods and chattels guoad the payment 
of debts. This is the original and furida- 
mental law concerning Negroes. I do not 
remember ever to have ſeen the word Sla- 


very made uſe of, in any law, of any co- 
lony, in America, I admit that Ne- 


groes 
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groes are thete termed ſlaves: but I will 
tell your Lardſhip why. In the criminal 
law, where they become neceflarily the 
objects of puniſhment, it is eſſential that 
they ſhould have ſome deſeriptive name 
or title given to them. It is for this rea- 
ſon, therefore, that they are there, and 
there only, ſo called. As they had been 
already defined to be property, as Negroes, 
it could not be faid that, if property ſhould 
ſtrike his maſter, property ſhall be puniſh- 
ed; but it is ſaid, that if a flave ſhould 
ſtrike his maſter, this ſlave ſhall be puniſh- 
ed accordingly. Now in the antient law 
of England, my Lord, when ſlavery was 
part of the conſtitution, your Lordſhip 
knows, that not only the villein was de= 
ſcribed, but the law of villenage or bon- 
dage was alſo. known and laid down. In 
the laws of America, the flave is made 
mention of, for the reaſon aſſigned; but 
the law of ſlavery, however impliedly, is 
no where expreſsly to be found, 
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But here, my Lord, I muſt beg 
leave to make a ſhort digreſſion, inten- 
tionally to wipe off an imputation, which 
by one of the plaintiff's counſel was 
thrown on the owners and poſſeſſors of 
Negroes in America. In the courſe of his 
pleading, he took occafion to draw a hor- 
rid and a frightful picture of the barbarity, 
and cruelties, that were exerciſed on theſe 


beings in the colonies; and concluded 


with hoping, that ſuch practices would for 


ever remain forbidden to this country. 


Your Lordſhip knows, that wherever order 
is, there diſcipline muſt enſue, Like as 
cauſe and effect, they are inſeparable one 
from the other. Now it is not to be pre- 
ſumed, that an hundred thouſand Negroes 
are to be held in obedience to ten or fifteen 
thouſand owners (for this perhaps may be 
found to be near the average) without ſome 
means or methods, which, from their ac- 
eidental application, might ſo generally 
operate on their fears, as to produce the 
end required, It is ſo in the caſe of the 
navy: 


591 


navy; it is ſo in the army of every coun- 
try in the known world. A ſoldier would 
not put himſelf in the front of a battle, to 
run the riſque of being ſhot through the 
head, if he did not know that this wonld 
be the certain conſequence of his deſer- 
tion: The fear of the latter gives him 
courage to engage in the former: or, how 
otherwiſe could fifty officers, perhaps, 
command a regiment of a thouſand men? 
But, my Lord, the deſign of this gentle- 
man's groupe of figures, was to induce a 
belief in the Court, that Engliſh feelings 
were to revolt at American puniſhments, 
As martial law is not the law of Weſtmin- 
ſter-hall, it is likely that he has not ſtudied 
it: but, living in this country, I cannot. 
ſuppoſe him a ſtranger to the effects of it. 
Who have not been eye-witnefles to the 
hundreds of ſtripes that have been given to 
ſoldiers on the parade of St. James's? I 
ſaw once, my Lord, two ſailors | who were 
perhaps impreſſed men too] under the 
ſentence of receiving five hundred laſhes 
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each, flogged on their naked backs along 
the ſides of thirty-four men of war, lying 
at anchor in the harbour of Spithead. 
Was ſuch a puniſhment ever known to 
have been inflicted on any Negroe in the 
American plantations? No, my Lord: the 


laws of every colony forbid it: but a 
ſtronger law than theſe prevents it, the 
law of ſelf-intereſt. Negroes are the 
riches of thoſe who poſſeſs them, Land, 
without their aid and aſſiſtance, in order 
to cultivation, is uſeleſs, and of no value, 
If their healths are impaired, their labour 
is loſt, and profit ceaſes. If their lives 
are deſtroyed, their places muſt be ſupplied 
with more difficulty, and at a much 
greater expence, than is commonly ſup- 
poſed. The gcod conſequence of which, 
my Lord, is, that the ſtate of Negroes, 
ceteris paribus, in America, is preferable, 
nay infinitely more defireable, than the 
condition of the poorer ſort of people re- 
ſiding even in this boaſted happy iſle. I 
will not ſay, my Lord, that this is a rule 
without an exception, There are madmen 

in 
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in all parts of the world, who, as ſuch, | 
act diametrically oppoſite to their intereſt, 
Such there are in America: but your 
Lordſhip ſees, that the obſervation is found- 
ed on reaſon ; and I can aſſure your Lord- 
ſhip, that it is the effect of general expe- 
rience. But, my Lord, I cannot quit this 
ſubject without making all due allowance 
for the learned counſel's zeal for his client, 
and for the warmth of his youth, which 
probably might have hurried him into this 
ill-grounded and uncalled-for reproach. It 

was ill-grounded, as, I hope, I have pro- 
ved : it was uncalled-for, becauſe not ne- 
ceſlary to the queſtion ; and could no other- 
wile have been applied or received, than as 
mere argumenta ad paſſiones : which, how- 
ever admiſſable to the ears of a jury, to the ; 


diſtinguiſhing eye of a court, never fail to 
carry with them their own impropriety. 
But in juſtice to the gentleman, in other re- 
ſpects, I am called upon to ſay, that it | 
was with infinite pleaſure I perceived thoſe 
rays of genius and abilities in him, which 
i: promiſe 
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[ 62 ]. 
promiſe to ſhine forth ſo conſpicuouſly, to 
the ornament of this country, and to the 
honour of Barbados, his native iſland, in 
America. 

I come now, my Lord, to ſay, that I 
hope it will not be imputed to me as va- 
nity, that I have ventured to ſuggeſt what 
might in part have led the ideas of thoſe 
great and wiſe men, the Lord Chancellours 
Talbot and Hardwicke, to the concluſion 


which they have drawn, namely, that Ne- 
groes in this country do not become free. 
I was encouraged in the undertaking, by 
the greatneſs of their authority, I was 
enlightned in the purſuit, by the evidence 
of their opinion. 1 thought myſclf juſti- 
fied in reſting their chief reaſons and mo- 
tives on the principles of property; and. I 
will pre duce the opinion itſelf, as the war- 
rant of my juſtification: 

„We are of opinion, That a flave, by 
% coming from the Welt-Indies, either 
« with or without his maſter, to Great- 
« Britain or Ireland, doth not become 
« frees 
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4 free; and that his maſter's property or 
&« right in him is not thereby determined 
& or varied; and baptiſm doth not beſtow 
« freedom on him, nor make any altera- 
« tion in his temporal condition in theſe 
„ kingdoms: We are alſo of opinion, that 
« the maſter may legally compel him to 
<« return to the plantations [ 5]. 


* P.. | 
Jan. 26, 729. « C. TALBOT.“ | 


Upon this opinion, my Lord, I ſhall 
make no other remark, than that right and 
property ſeem to be the obvious ground and 
foundation of it, or the hinges whereupon 
the whole 1s made to hang and to turn. | 

But, my Lord, I will now admit, that 

"what is held to be law, is at variance with 
this opinion, It is laid down “ that a 
« Slave or Negroe, the inſtant he lands in 


J This opinion was repeated by Lord Hardwick, 
fitting as Chancellour, twenty years after it had been 
given, with add tional aſſurances, and under the ful- 
leſt conviction of its ſtrict conformity to the law. | 


« England, | 
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« England, becomes a freeman ;” that is, 
the law will protect him in the enjoy- 
* ment of his perſon and his property 

«yet with regard to any right which the 
« maſter may have acquired to the perpe- 
« tual ſervice of John or Thomas, this will 
« remain exactly in the fame ſtate as be- 
« fore.” The interpreters of this law, my 
Lord, may be right in point of reaſon ; 
but, I ſubmit it, that they are wrong in 
point of la [i]. The caſe is this, my Lord: 


ſeeing, that Negroes are human creatures, 


it would ſeemingly follow that they ſhould 
be allowed the privileges of their nature, 


which, in this country particularly,” are in 
part the enjoyment of perſon, and pto- 


perty. Now, from hence a relation is in- 
ferred, that has not the leaſt colour of 
exiſtence 1 in law. AN egroe is looked upon 


[i] It is ſaid, Lex eff ſumma: ratio. I am ſorry that 
ſo excellent a rule of law ſhould admit of contra- 
diction ; and I wiſh that this was the only-inſtance of 
an exception: but, let it be conſidered, whether our 
Game laws, our Marriage acts, and, for the moſt part, 
the penal laws of this country, cum multis aliis gues 
Ec. are not contrary both to reaſon and nature. 


1409 


bu 


| 6s ] 


is looked upon to be the ſervant of his 
maſter ; but by what authority is the re- 
lation of ſervant and maſter created? Not 
by the authority of the law, however it 
may be by the evidence of reaſon. By 
the law, the relation is, as Negro? and 
Oroner : he is made matter of trade; he 
is an article of commerce, he is ſaid to be 
property ; he is goods, chattels, and ef- 
feats, veſtable and veſted in his owner. 
This, my Lord, is the law of England; 
however contradictory to, or ſubverſive of, 
the law of reaſon [A]. 

Now as tothe fact of property in Negroes; 
without exception to this kingdom or limi- 
tation to other countries, I am ſupported 
in opinion by the authority of the learned 
Judge Blackſtone; though he aſcribes the 
riſe of this property to a ſource very differ- 
ent from me. In the chapter, of Title to 


[4] © It is laid down,” ſays Judge Blackſtone, 
*©"that acts of parliament contrary to reaſon are void: 
* but if the parliament , will poſitively enact a thing 
* to be done which ig wnreaſonable, I know of no 
* power that can controul it.” 

V. his Comm. Vol. I. p. 91. 
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things perſonat by occupancy, he fayy, 


& As in the goods of the enemy, ſo alſo 
« in his perſon, a man may acquire a fort 


of qualified property, by taking him a 


« priſoner in war, at leaſt till his ranſom 
« be paid. And this doctrine ſeems to have 
ce been extended to Negroe ſervants, who 
% are purchaſed when captives, of the na- 
« tions with whom they are at war, and 
te continue therefore in ſome degree the 


property of tbeir maſiers (he ſhould have 
* rather ſaid owners } who buy them.” Here 


then he refers to the Jaw of nations, for 


the eſtabliſhment of that which I appeal 


to the law of Enlgand for. Now, although 


the law of nations might have been a good 
ground to reit the municipal law of this 


country upon, and might have ſerved as a 
_- preamble to, or reaſon for, an act of parlia- 
ment; yet it is not within my conception, 


how, in ſuch an internal concern as this is, 


. the law of nations could have been the law 


itſelf. For example, if in the return to 


the writ of Habeas Corpus in this caſe, it 


had been ſet forth, that Negroe feryants are 
pur- 


67 
purchaſed when captives of the nations 
with whom they are at war, and therefore 
the /aw_ cf nations gives their maſters a 
property in their. perſons; would your 
Lordſhip have thought this a /awful plea 
for the remanding of Somerſet ? If not, your 
Lordſhip finds that the fact of property is 
admitted by the learned Judge, without 
the proper foundation of law to ſupport it. 
But he proceeds to fay, „though, accu- 
rately ſpeaking, that property conſiſts ra- 
th-r in the perpetual ſervice, than in the 
body or perſon of the captives.” Accurate- 
ly ſpeaking, my Lord, 1 join iſſue with 
the learned Judge: but, /egally ſpeaking, 
the law is as he had ſtated it to be. Thoſe 
who ſpeak accurately reaſon from the real 
nature of Negroes, and draw their conclu- 
fions from thence : the Lords Talbot and 
Hardwicke ſpoke legally, and drew their 
opinions from the fountain-head of law. 
Beſides, my Lord, I conceive it to be im- 
poſlible that the law ſhould be as theſe in- 
terpreters or reporters have made it to be; 


becauſe the reſult of it is plain inconſiſten- 
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cy, and politive abſurdity, If Somerſet is 
protected by the law of England in the 
enjoyment of his perſon and property, how, 
in appeal to common ſenſe, can Mr. Steu- 
art's right in him remain exactly in the 
ſame ſtate as before? * Yes, it may be ſaid, 
he has a rizht to the perpetual ſervice of 
him ; for this is no more than the ſame ſtate 
of ſubjection for life, which every appren- 
tice ſubmits to for the ſpace of ſeven years, 
or ſometimes for a longer time.” But 
by what mode or method does Mr. Steuart 
acquire this perpetual right to his ſervice ? 
There is no indenture of apprenticeſhip on 
the part of Somerſet to him: there is no 
written contract of any fort or kind what- 
ever, there is no parole agreement between 
them, to enforce this right of ſervice. 
How is it to be maintained then? If 
by the purchaſe of him, property is the 
offspring of purchaſe ; and, as ſuch, Mr. 
Steuart claims him. If he is not his pro- 
perty, he has otherwiſe no right in him, 
nor to his ſervices; and, again, if he is 
his property, who ſhall diſſeiſe him there- 


of ? 
As 


691 

As I began, my Lord, with making 
a diſtinction between ſlavery and property, 
and have perſiſted in their legal difference 
relatively to the ſtate and condition of 
Negroes, ſome farther explanation on this 
point may perhaps be looked for and re- 
quired of me. I am ſenſible it may ob- 
jectively be ſaid, that in every kind of 
ſlavery there is an included degree of pro- 
perty, more or leſs limited or extended; 
and that this kind of property therefore in 
Negroes is but an accumulated degree of 
ſlavery: ſo that the diſtinction I have 
made is a diſtinction without a difference, 
and a mere contentiouſneſs about words, 
Now, although I admit the truth of this ob- 
jection in part, I muſt deny, in the whole, 
its application to the principles of my ar- 
gument. Slavery, my Lord, is that ſtate 
of ſubjection, which mankind, by force or 
otherwiſe, acquire he one over the other. 
In every ſociety therefore where this ſtate of 
ſubjection prevails, the object and ſubject 
of thoſe laws neceſſary for the regulation 
thereof are, what? buman nature itſelf. 


Let 


[79] 
Let it be conſidered then whether Suman 
nature is either the obje& or ſubje& of the 
laws of England, reſpecting the ſtate and 
condition of Negroes. I beg leave, my 
Lord, to aſſert, that the appeal I have al- 
ready made to thoſe laws maintains the 
contrary matter of fact, with the undeniable 
proof of ſelf-evidence. But, my Lord, 
it may again be urged, that authority, 
however reſpectable, is not the teſt of 
truth; and therefore, ſays the diſputant, 
ſhew me the reaſon, the Cur, the Quare, 
the Quamobrem, of theſe laws, To this, 
my Lord, in the language and poſtulate of 
the Greek Philoſopher, I repiy; that, as 
matter of fact is the Aog v gd of my argu- 
ment, beyond this, it 1s not incumbent on 
me to extend my enquiries. However, my 
Lord, as a reſearch of this nature is perhaps 
founded upon no impertinent or unmeaning 
curioſity, ſo the ſuggeſtions even of fancy 
and imagination may not be here und-.ferving 
your Lordſhip's attention. It being evident- 
ly the will, it is to be preſumed, till the 
4 contrary 


711 


contrary appears, that it was the effect alſo 
of the wiſdom of parliament, that Ne- 
groes under the law ſhould not be conſider- 
ed as human beings; and therefore I am 
led to ſurmife that this determination of the 
Legiſlature might have ariſen from one or 
the other of two motives or conſiderations: 
the one phy/ical, the other political. With 
reſpect then to the phyſical motive, your 
Lordſhip need not be told how much the 
origin of Negroes, the cauſe of that re- 


markable difference in complexion from 
the reſt of mankind, and the woolly co- 
vering of their heads ſo ſimilar to the fleece 
of ſheep, have puzzled and perplexed the 
Naturaliſts of all countries for ages paſt. 
It was a ſubject of the deepeſt reflection to 
the great and learned Mr. Boyle ; and what 
could engage his divine abilities, without 
ſatisfaction either to himſelf or others, 


is likely to remain among thoſe arcana of 
nature that are not to be revealed to human 
underſtanding. But, although theſe phæ- 


nomena 1n nature are not to be accounted 
for, 


f 
4 
. 
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| for, and therefore admit of no principle of 
law inferible from them; yet their very 
incomprehenſibleneſs, when compared with 
other circumſtances more known and bet- 
ter underſtood, may ſerve to this end, as ſo 
many leſſer weights in the ſcales of greater 
probability. Now, my Lord, it is an 
opinion univerſally received, that human 
nature 1s univerſally the ſame : but I ſhould 
apprehend that this was a propoſition rather 
taken for granted, than admitted to. be 
proved; for although the proper ſtudy of 
mankind is man, and therefore the univer- 
fality of ſuch an opinion is prima facie evi- 
dence of its truth ; yet, itis to be obſerved, 
that, of all other ſtudies, the ſcience of 
man has been leaſt of all cultivated and 
Improved. Man only, who examines all 
Nature elſe, ſtands unexamined by himſelf. 
If we look into the vegetable and mineral 
Kingdoms of this world, we ſhall perceive 
a icrutiny made in them the moſt 
nice, accurate, and comprehenſive; we 
ſhall find theſe grand diviſions of nature 
| arranged 
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731 
arranged in claſſes, orders, kinds, and 
ſorts: we ſhall contemplate ſyſtems mo- 
rally perfect. If we take a view of the 
animal kingdom below ourſelves, we ſhall 
be witneſfes there alſo of the ſame order, 
regularity, and perfection. Why then is 
human nature exempt from this diſquiſi- 
tion and arrangement ? Are men afraid ta 
turn their eyes upon themſelves, leſt they 
behold themſelves in the mirror of truth ? 
Or is it pride, or vanity, that cauſes this 
negle& ? Yes, men would be angels, angels 
would be gods, ſays Mr. Pope [I]; and 
yet man, as Doctor Liſter obſerves [u], is 
as very a quadruped as any animal on earth; 
and whoſe actions are molt of them reſolva- 
ble into inſtinct, notwithſtanding the prin- 
ciples which cuſtom and education have 
ſuperinduced, Of other animals then, it 
is well known, there are many kinds, each 
kind having its proper ſpecies ſubordinate 
thereto: but man is one kind of animal, 
and yet, without diſtinction of ſpecies, 


[/] Vid. his Eſſay on Man, 
Ln] Vid. his Journ, to Paris. 


univerſally 


(74 ] 

wnverſally the ſame. Does not this ſeem 
to break in upon and unlink that great chain 
of Heaven, which in due gradation joins 
and unites the whole with all its parts? 
May it not be more perfective of the ſyſtem 
to ſay, that human nature is a claſs, com- 
prehending an order of beings, of which 
man is the genus, divided into diſtinct and 
ſeparate ſpecies of men ? All other ſpecies 
of the animal kingdom have their marks of 
diſtinction: why ſhould man be univerſally 
indiſcriminate one to the other ? 

The great Mr. Locke ſays [u], that 
reaſon is ſuppoſed to make the characteriſtic 
difference between man and beaſts: but, 
what is the characteriſtic that diſtinguiſhes 
man from man? That there may and ſhould 
be ſuch a diſtinction, I have already en- 
deavoured to ſhew ; and I am apt to think 
that this is a queſtion not without its an- 
ſwer. The learned Doctor Hutchinſon [o 
has demonſtrated the exiſtence of 4 moral 

ſenſe in, and peculiar to, human nature; 
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which as it ſerves eſſentially to diſtinguiſh 
man from beaſts, and to raiſe him from 
the tenth to the ten thouſandth link of the 
chain, ſo is it, in my humble apprehenſion, 
an evident criterion of the ſpecific differ- 
ence between man and man. Now Mr. 
Locke, ſpeaking of reaſon as that faculty 
whereby man is diſtinguiſhed from beaſts, 
ſays, that beaſts have reaſon in common 
with men; in which however he is to be 
underſtood, that beaſts poſſeſs the faculty, 
and inſome meaſure have the uſe, of reaſon; 
but man's ſuperiority over beaſts conſiſts in 
the power of exerting that faculty, and in 
the compound ratio of its exertion, As 
beaſts therefore have the faculty of reaſon, 
and it is the exertion in degree of that fa- 
culty (particularly in obtaining abſtra& 
ideas) that creates the great difference be- 
tween man and beaſts: ſo by the ſame 
parity of reaſoning, the moral ſenſe being a 
faculty of the human mind common to all 
men, the capacity of perceiving moral re- 
lations, the power of exerciſing that facul- 
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ty, and the compound ratio of its exerciſe, 
is that which makes the grand difference 
and diſtinction between man and man. 
All nature, my Lord, which is the art of 
God, is wiſely fitted and adapted to that uſe 
and purpoſe for which it was ordained; 
and the ſame obſervation is to be made even 
in the art of man, A flea is not lefs per- 
fect than an elephant becauſe of its ſize : 
neither is the cup that holds a pint leſs 
compleat than the veſſel that contains an 
hundred gallons; when both are full, the 
end for which both were defigned is an- 
ſwered and fulfitled. The uſe then to be 
made of this doctrine, my Lord, is, that as 
experience, obſervation, and experiment, 
are the foundations upon which all ſpecu- 
lative philoſophy is raiſed ; ſo, from expe- 
rience and obfervation, I judge that the 
truth of this hypotheſis may be very clearly 


proved and demonſtrated. Now, in order 


to this, it is neceſſary to have recourſe to 
the hiſtories of nations: to read, to exa- 
mine, and compare them, one with the 


other. To obſerve the moral improvements 
had 


[77] 
had by them, to remark the ſocial virtues 
that prevail; and this will bring me to the 
accounts that have been given of Negroes 
(for hiſtories they have none of their own) 
and conſequently back to the ſubje& of this 
addreſs to your Lordſhip. But, my Lord, 


forbearing to trouble your Lordſhip with a 
detail of theſe accounts, I ſhall, referring 
them to your Lordſhip's memory, content 
myſelf with the bare mention of a few 


facts only [p]. 
Mr. 


[p] In looking into Mr. Hume's Eſſays, particularly 
the one of national characters (which I had never ſeen 
till after the above argument was finiſhed) I was made 
happy to obſerve the ideas of fo ingenious a writer cor- 
reſponding with my own : but as we differ in ſome re- 
ſpects, and much of what I have ſuggeſted has been not 
at all taken notice of by him, I ſhall beg leave to inſert 
here what he has ſaid upon the ſubject. 55 There is, ſays 
he, ſome reaſon to think, that all nations, which 
live beyond the polar circles or betwixt the tropics, 
are inferior to the rei of the ſpecies, and are utterly inca- 
pable of all the higher attainments of the human mind,” 
Upon which he has the following note: I am apt to 
ſuſpe& the Negroes, and in general all the other ſpecies 
of men (for there are four or five different lind: to be 
naturally inferior to the whites,” 
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Mr. Guthrie, in his account of Africa 


from the tropic of Cancer to the Cape of 


Good Hope, lays, © The hiſtory of this 
continent is little known, and probably 
affords 


New I do not apprehend, that, in order to have dif- 
ferent ſpecies of men, it is at all neceſſary to have four 
or five different kinds. I infer, that there is but on- 
genus or kind of man (under the term mankind) ſubot- 
dinate to which there are ſeveral /orts or ſpecies of men, 
differing from each other upon the principle . that I 
have aſſigned; and, 

If one will do 

What need of two ? 
Beſides, it is ſeemingly a leſs ſyſtematical arrangement. 
But he proceeds to ſay, There never was a civilized 
nation of any other complexion than white, nor even 
any individual eminent either in aQion or ſpeculation. 
No ingenious manufactures amongſt chem, no arts, no 
ſciences, On the other hand, the moſt rude and bar- 
barous of the whites, ſuch as the antient Germans, or the 


. preſent Tartars, have ftill ſomething eminent about 


them, in their valour, form of government, or ſome 
other particular. Such a uniform and conſtant dif- 


ference could not happen, in ſo many countries and 
ages, if nature had not made an original diſtinction 


betwixt theſe breeds of men. Not to mention our 


colonies, there are Negroe ſlaves diſperſed all over 
Europe, of which none ever diſcovered any ſymptoms 
of ingenuity 3 though low people without education 
will ſtart up among us, and diſtinguiſh themſelves in 
every profeſſion. In Jamaica indeed they talk of one 

Negroe 


( 79 ] 
affords no materials which deſerve to ren- 
der it more fo. We know from the an- 
tients, who failed a conſiderable way round 
the coaſts, that the inhabitants were in 
the ſame rude ſituation near 2000 years ago 
in which they are in at preſent ; that is, 
they had nothing of bumanity about them 
but the form. This may cither be account- 
ed for by ſuppoſing, that nature has placed 
ſome inſuperable barrier between the na- 


oy 


Negroe as a man of parts and learning ;but, tis likely he 
is admiredfor very ſlender accompliſhments, like a parrot 
who ſpeaks a few words plainly.” Thus Mr. Hume 
marks the difference betwixt the ſeveral ſpecies of men, 
by their natural capacity or incapacity of exerting in 
degree the rational powers, or faculties of the under- 
ſtanding; which is the diſtinction that Mr. Locke 
makes between man and brutes. I diſtinguiſh man 
from man by the moral ſenſe or moral powers ; and 
although a Negroe is feund, in Jamaica or elſewhere, 
ever ſo ſenſible and acute; yet if he is incapable of 
moral ſenſations, or perceives them only as beaſts do 
fimple ideas, without the power of combination, in 
order to uſe (which I verily believe to be the caſe) ; it is 
a mark that diſtinguiſhes him from the man who feels 
and is capable of theſe moral ſenſations, who knows 
their application and the purpoſes of them, as ſufh- 
ciently, as he himſelf is diſtinguiſhed from the higheſt 


ſpecies of brutes. 


tives 


| 
| 
| 
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tives of this diviſion of Africa and the in- 
habitants of Europe; or that the former, 
being ſo long accuſtomed to a ſavage man- 
ner of life, and degenerating from one 
age to another, at length became altogether 
incapable of making any progreſs in civility 
or ſcience. It is very certain that all the 
attempts of the Europeans, particularly of 
the Dutch at the Cape of Good Hope, 
have been hitherto ineffectual for making 
the leaſt impreſſion on theſe ſavage mortals, 
or giving them the leaſt inclination or even 
idea of the European manner of life.“ 

All other writers on this ſubject agree in 
theſe relations, or furniſh others fimilar to 
them: nor have | been able to find one eu- 
thor, by whom I could diſcover that there 
was any ſort of plan or ſyſtem of morality 
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conceived by theſe tribes of Africa, or 
practiſed among them. Their barbarity to 
their children debaſes their nature even be- 
low that of brutes. Their cruelty to their 
aged parents is of a kin to this. They 
have a religion, it is true; but it is a religion 
which 


811 
which ſeems the effect only of outward 
impreſſions, and in which neither the head 
nor the heart have any concern. ey 
have laws founded on principles, Ww h 
plainly prove the defective uſe of the H 
fenſe, as appears in this inſtance amo 
the reſt. Their Judges are judges and 
executioners at one and the fame 
time. When a criminal is condemned by 
them, the Chief Juſtice firſt ſtrikes him 
with a club, and then all the reſt of the 
Judges fall upon him, and drab him to 


death ; and neither this, nor any other of 


their cuſtoms, can time make any alteration 
in, nor precept nor example amend. In- 
deed, if it were otherwiſe, it would per- 
haps be unnatural : for the Ethiopian can- 
not change his ſkin, nor the Leopard his 
ſpots. From this then, my Lord, I inter 
that the meaſure of theſe beings may be 
as compleat, as. that of any other race of 
mortals ; filling up that ſpace in life beyond 
the bounds of which they are not capable 
of paſſing; differing from other men, not 
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82 
in Lind, but in ſpecies ; and verifying that 


unerring truth of Mr. Pope, that 


* Order is heaven's firſt law; and this confeſt, 
« Some are, and muſt be, greater than the reſt : 
The application of what has been ſaid, is, 
that the Legiſlature, perceiving the corporeal 
as well as zutellectual differences of Negroes 
from other people, knowing the irreclaim- 
able ſavageneſs of their manners, and of 
courſe ſuppoſing that they were an inferior 
race of people, th: concluſion was, to fol- 
low the commercial genius of this country, 
in enacting that they ſhould be conſidered 
and diſtinguiſhed (as they are) as articles of 

its trade and commerce only [2]. | 
Thus, 


[7] There are two caſes referred to in Mr. Har- 
grave's argument, (p.52. and p. 54.) which are not only 
fully explanatory oi the above principles, but ſupport 
the opinion of the Lord Chancellours, Hardwick, and 
Talbot; and are in dire& proof of the whole of my 
argument. The caſes I allude to, are thoſe of Butts 
and Penny, and Gelly againſt Cleve. The firſt was 


an action of Trover for 10 Negroes; and there was a 


ſpecial verdict, &c. The Court held, that Negroes being 

wfually bought and ſold among/i Merchants, and being infi- 

dels, there might be a property in them ſufficient to 

maintain the action. In the ſecond caſe, the Court J 
| fai 
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Thus, my Lord, borne on the wings of 
Fancy, and led by Imagination's wily train, 
have I ventured in untrodden paths to 
treſpaſs on philoſophic ground ; to which 
offence, however, pleading guilty at your 
Lordſhip's bar, I ſubmit to the juſtice of 
your ſentence, whatever your Lordſhip's 
judgment may be. 

Having diſcuſſed, my Lord, the phyſi- 
cal motive, which, as it is apprehended, 
might have occaſioned the civil exiſtence, if I 
may ſo ſay, of Negroes in this kingdom; the 
political conſideration propoſed comes nextin 
the order of enquiry, It muſt be obſerved, 
my Lord, that if the cauſe already aſſigned 


faid to have held, that Trover will lie for a Negro 
boy, becauſe Negraes are Heatbens; and therefore a 
man may have property in them; and the Court without 
ayerment will take notice, that they are Heathens. 
Now upon two judicial determinations are the very 
reaſons of my argument held and alledged. Negroes 
are infidels : Negroes are Heathens : of courſe unpoſſeſſed 
of thoſe religious and moral truths, which the Goſpel 
impreſſes upon all minds capable of receiving them; 
and therefore the law, regarding the inferior ſtate of 
their nature, has conſidered them merely :as property 
bought and ſold among merchants, 
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is the real cauſe, whatever is to be advanced 
on this head, is uſeleſs and ſuperfluous, 
Boti cauſes cannot be true at one and the 
ſame time. They are meant and muſt be 
received in the alternative; or as the two 
ſtrings of Nimrod's bow, of which if 
either failed, the other ſupplied the want; 
and of whom Mr. Pope thus ſpeaks: 

Bold Nimrod firſt the ſavage chace began, 

« A mighty Hunter, and his game was man.“ 
Now the phyſical motive ſuppoſes a differ- 
ence of ſpecies among men, and an in- 
feriority of that ſpecies in Negroes ; whereas 
the political conſideration, on the other 
hand, infers an univerſal ſameneſs in hu- 
man nature; that is to ſay, in fact, that 


Engliſhmen are Negroes, and Negroes are 


Engliſhmen, to all natural intents and pur- 
poles. For what ſignifies the black ſkin, 
and the flat noſe, as the great Baron 
Montesquieu would infinuateſr]? And yet 
methink:, if the Baron had had a black ſkin, 


and a flat n»ic, the world never would 


[5] Vid. bis Spirit cf Lays, vol. I. p. 341. 
- : * man 


18 

have had the benefit of his Efrit des 
Loix. Upon this ground then, the queſtion 
that ariſes is, what could have given riſe to 
this degradation and debaſement of human 
nature? If theſe our fellow- creatures were 
inſtruments neceſſary for the colonizing of 
America, and to this end compulſory laws 
were expedient alſo, why were theſe laws 
not made ſuitable and ſuited to their nature? 
Why were Negroes ordained a mortuum 
padum, inſtead of a vivum vadum, (lo to 
ſpeak for compariſon ſake) to thoſe under 
whoſe dominion they came ? Might not 
the laws of villenage have been revived 
gucad them? Might not other laws of 
flavery have been enacted for their govern- 
ment ? 

Here is it then that policy, which is the 
object of my diſcovery, muſt have inter- 
vened. Now the planting of the colonies 
opening with the 16th century, and con- 
ſequently commencing nearly with the 
reign of James I. it appears, that during 
the reigns of this race of kings, their cul- 
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tivation and improvement were ſo rapidly 


had, that, from a ſtate of infancy, before 
the end of the reign of Charles II, they 
had grown up and increaſed to the vigour of 
manhood. It is in this period of hiſtory, 
therefore, my Lord, that I am to ſearch 
for, and to trace, the cauſe of this allotted 
condition of Negroes: but, as it cannot 
be expected that I ſhould here enter inte 
the particulars of theſe times, ſo neither is 
it neceſſary to my purpoſe. A ſingle incon- 
trovertible obſervation will ſerve to reſt the 
whole of what I have to offer on this ſub- 
jet; and which is this: that from the 
alpha of the reign of James I, to the omega 
of the reign of James II, 10 enflave, was 
the fixed principle and uniform plan of go- 
vernment. This then at once accounts for 
the toleration of a meaſure, ſo inconſiſtent 
with the principles of the conſtitution of 
this country : but the reaſon upon which 
the meaſure was grounded is not ſo im- 
mediately obvious. From things that are 
more known, things that are leſs known 
mult be deduced. Now it is a maxim 1n 

politics, 


[87 ] 
politics, that to obtain an end, direct means 
are not always to be purſued, or rather 


that indirect means are allowed to be prac- 
tiſed; and this will lead me to mention two 
queſtions that have been already ſtated. Why 
were not the laws of villenage enforced? 
or why were not other laws of ſlavery 
enacted for the government of theſe people? 


The anfwer is plain; theſe were edged 
tools, which the complexion of the times 
would not ſuffer the ufe of. Enough was 
the plan of government expoſed, though hid 
under the cloak of religion. Such a ſtep 
would have left it naked, and without a co- 
vering. Policy therefore prevented that 
which the jealouſy of the people would 
have forbidden. In vain would have been 
the argument, that theſe laws were intend- 
ed for operation in the new world of Ame- 


rica. Ever to begin at the extremes is a well- 
known rule in the art of attaining to deſpo- - 
tiſm. The more diſtant the deſign, the 


deeper laid is the ſcheme, and the more ſure 
in its conſequences. As in the body natural, 


even ſo is it in the body politic. The diſeaſe 
that 
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88 
that lays hold of the toe, often finds its way 
to the heart. Gradual encroachments by 
imperceptible movements are the moſt dan- 
gerous ſymptoms. They call off attention 


to remedies, and lull ſuſpicion, to fleep, 


But may all lovers of liberty ever have their 
eyes open and awake to this deſpotic pro- 
ceſs! He that would tyranniſe in America 
or abroad, awaits only the opportunity 
of becoming a tyrant at Home; but 
thank God, my Lord, the preſent times 
with us, of all others, give leaſt occa- 
fion for any apprehenſions of this ſort. 
But to return. Inſtead: then of that Demon 
Slavery being called in to preſide over Ne- 
groes, Trade, the guardian angel of Eng- 
land, was made the ruler of them. This 
I attribute to policy; which, however ſeem- 
ingly more conſtitutional, was not leſs fa- 
vourable to the ruling principle of the 
Crown. I have already admitted, that to 
erect corporations, and to grant Letters Pa- 
tent for the purpoſes of trade, are in the 
Crown its undoubted prerogative ; but, con- 
ſidering Negroes as human creatures, and 


upon a level with ourſelves, I ſubmit it to 
your 


[ 89 ] 
your Lordſhip, that the Crown had no right 
to make ſlaves of them; whatever the un- 
controulable power of an act of parliament 
might do: and yet Charles the Second, by 
his Charter only to the Duke of York, 
enflaved whole nations of theſe people, 
The apology, I apprehend, for this, my 
Lord, will be; that neither this Charter, 
nor any other Grant, have ever conceived 
Negroes in this light and view ; as, relation 
being thereunto had, will more fully ap- 
pear [5]. If ſo, my Lord, two things come 
out in proof: preſumptively, that the 
Crown had no right of itſelf to make 
flaves of Negroes, or it would, in thoſe 
days at leaſt, have exerted it; poſitrvely, 
by theſe authorities themſelves, that Ne- 


[s] See alſo the Aſſientoʒ or Contract made with the 
South Sea Company for ſupplying the Spaniards with 
Negroes by treaty of commerce between Great Britain 
and Spain, in the year 1713-14; wherein they are conſi- 
dered as dutyable commodities, and named merely as 
matters of merchandize; and if thus conceived of at 
this time, and on fo ſolemn an occaſion as a Treaty of 
Peace, by what new law or magic is it that they are 
now become the ſubjects of the Crown of England, and 
intitled to the benefit of the Habeas Corpus ? 
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U 
groes are not conſidered as ſlaves under the 
idea of ſlavery, but merely as matter of 
commercial property, and articles of the 
trade of this country. 

If now, my Lord, I have ſupported the 
doctrine which I took upon me to evince, 
and have ſatisfactorily ſhewn, that property 
is the giſt of action in this caſe, thereby 
proving that Mr. Steuart may of courſe le- 
gally compel Somerſet to return to the 
Plantations, I ſhall leave its decifion to 
your Lordſhip, on a quotation of your own 
words: It is not my buſineſs to alter the 
« law, or to make it, but to find the law.“ 
It remains then only to obſerve, my 


Lord, that if Somerſet is the legal pro- 
perty of Steuart, he, Somerſet, cannot 
legally be entitled to the writ which 
he has ſued out in aid of relief. The 
writ of Habeas Corpus is a writ of right 
given to the ſubjects of the Crown of 
England, for the ſecurity of their liberties, 
If Somerſet can fall under this predicament 


and deſcription, he is open to the benefits 
that 


1 911 
that may ariſe therefrom ; but if the law 
has already fixed the fat of property on 
him, 1 apprehend it a legal exception 
to the writ, and his right is forecloſed 
thereby. 

Having faid thus much, my Lord, on 
one fide of the queſtion, I do not mean to 
conceal my ſentiments on the other. My 
aim is, to eſtabliſh the truth: my wiſh, 
that what is right ſhould be done. What- 
ever then is here the reſult of my reflec- 
tions, to obtain the end I propoſe, is ne- 
ceſſary to your Lordſhip's information, 


When this matter, therefore, was firſt 
in agitation, it ſtated itſelf thus generally 
to my comprehenſion : that as it was a 


caſe which exiſting for two centuries and 


upwards, and never receiving finally any 
judicial determination, it had better re- 
main in the ſituation it was. It compared 
itſelf to me with ſome caſes of royal pre- 
rogative, and of parliamentary privilege, 
which were excellent in theory, but ſubject 


to inconvenience in practice; and whoſe 
M 2 beſt 
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beſt and ſafeſt law was that of ſuſpenſe: 


but, my Lord, when I found that the caſe 


was to be argued, and the judgement of 
the Court of King's Bench taken there- 
upon, my hopes were, that, if it was 
poſſible to countera& the law of the land, 
the deciſion would be in fayour of the 


| Negroe : for although the knowledge of 


their being free might ſpirit them up to 
inſurrections in America, yet it would put 
2 ſtop to their importation here by their 


owners, and they would be more uſefully 


kept and employed in the colonies to which 


they belonged. On the contrary determi- 


nation too, my Lord, it being ſolemnly 
adjudged that Negroes in this country were 
not free, I foreſaw that this fatal conſe- 
quence might follow : that the trade from 
Africa to America would be diverted from 
Africa to England; and Negroes, in pro- 
ceſs of time, would be fold in Smithfield 
market, as horſes and cattle now are, 
Each farmer would have his Negroe to 
drive his plough, each manufacturer his 

| 3 ſlave 
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flave under his own controul ; and Ame · 
rica that was conquered in Germany, as 
was the fayin g of a very great man, would 
become America ruined in England. 

A great deal, my Lord, was urged by 
the learned counſel, of the edits of France, 
relative to N egroes : but it does not occur 
to my memory that this, -among the reſt, 
was taken notice of, It may be, that Iam 
miſinformed with reſpect to the fact; but 
I will tell your Lordſhip how I came by 
it, I have been myſelf, my Lord, a tra- 
yeller through every proyince of France, 
and during my tour I never had opportu- 
nity of ſeeing more than two Noirs (or 
Blacks) as they are there called ; one of 
which was at Marſeilles, the other at Bour- 
deaux, the two chief ports of trade with 
the American colonies of that kingdom. 
Knowing therefore the intercourſe with, 
and obſerving the fewneſs of theſe people, 
I was led to enquire into the reaſon of it; 
when I was informed, that there was an 
abſolute edict of the preſent King of France, 

prohi- 
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prohibiting the importation of them into 


that country, upon this political idea, that 


otherwiſe the race of Frenchmen would, 
in time to come, be changed. Greater 
much, my Lord, is the reaſon in this 
country to apprehend this event. It was in 
repreſentation, if not in proof, to your 
Lordſhip, that there were already fifteen 
thouſand Negroes i in England; and ſcarce 
is there a ſtreet in London that does not 
give many examples of that, which, with 
much leſs reaſon, had alarmed the fears of 
France. Upon the whole, then, my Lord, 
let America and England look up to your 
Lordſhip, as the man qualified to draw the 
line of propriety between them. To this 
end, let a Bill originate in the Houſe of 
Lords, under your Lordſhip's formation ; 
let ſlavery, fo far as property is ſuch in 
Negroes, be held in America: let the im- 
portation of them be prohibited to this 
country, with ſuch other regulations and 
proviſions as your Lordſhip ſhall ſee fit 
to take place. Some centuries back, ſlavery 


was the law, and ſlaves the objects of that 
law, 


9s J 


law, as I obſerved before, in this king- 
dom : but civilization has extinguiſhed the 
exiſtence of both. When America ſhall be 
what England is, ſome yet undiſcovered 
land will become what America is. In 
ſhort, my Lord, by this a& you will pre- 
ſerve the race of Britons from ſtain and 
contamination ; and you will rightly con- 
fine a property to thoſe colonies, upon 
whoſe proſperity and welfare the inde- 
pendent being of this country reſts. I am, 


My Lokp, 
' Your Lordſhip's 
moſt * 
and moſt devoted 
humble ſervant, 


SAMUEL ESTWICX. 


Portman-Square, 
Dec. 10, 1772. 
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Page v, Line 13, antecedent, r. A 
xili, 19, 7. of flavery. 
XIV, | 8, regerdant, regardant. 
| 21, he acquainted, r. he acquainted. 
7, of the note, compliedly r. impliedly. 
55 wonld, 7. would. 
2, inſtead of a comma, put a period. 
Tz, dele is looked upon. 
15, Bnlzand, r. England. 


